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Dear Chainnan Inouye:

Thank you for your letter regarding irrplementation of the rate regulation and
prograrnning access provisions of the Cable Television ConSUl'ler Protection and
Cc:JIIPetition Act of 1992.

The 1992 Cable Act adds new section 623 to the COIlmunications Act, which
provides for regulation of basic and cable prograrnning services. In its
Report and Order and Further Notice Qf Proposed Rulemaking, adopted April 1,
1993, the Comnission adopted regulations to i.rcplement section 623. The 1992
Cable Act also adds new section 628 to the camnmications Act. to prohibit
unfair or discriminatory practices in the sale of video programning. The
stated intent of this provision is to foster the develq::mant of canpetition
tQ cable systems by increasing other multichannel video prograrrming
distributors' access to prograrnning. In its First Report and Order, also
adopted April 1, 1993, the ConmissiQn adopted regulatiQns to implement
section 628. In both instances, the Corrmission endeavored to follow the
plain language Qf the statute, as inform=d by the legislative history, and tQ
effectuate its reading of Congressional intent based on its own judgement and
expertise, in light of all comnents receiVed.

As you know, the Corrmission adopted rate regulations for cable syst~ on
April 1, 1993, which, as a first step, could rrean tQtal savings to COIlSllIIers

of about one billion dollars. The Cornnission has developed a benchmark
fQrmula for basic tier and cable programming service rates that will enable
regulators to approximate what the canpetitive rates should be for a given
cable system with particular characteristics, and to require a
nQncc:JIIPetitive sy;;tem to reduce its rates to this level or by ten percent,
whichever is less. Thus, the fonnula addresses your concerns that rates be
set at competitive levels. The same benchmark will apply to both basic and
cable prograrmling services, also helping to alleviate your concern that
conSUl'lers not pay more if operators split a formerly basic tier service into
a basic and cable programming service tier. The benchmark formula applies to
rates as of September 30, 1992. Thus, increases occurring after the passage
of the Cable Act, but prior to the effective date of our rules are rolled
back, another regulatory action which should stem your concern regarding
potentially evasive actions taken by operators prior to the effective date of
our rules. Moreover, as required by the 1992 Cable Act, and as you suggest,
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the Commission has adopted standards for regulation of equiprent used with
basic cable and cable programning services based on the actual cost of such
equiprent.

With reSPect to the program access provisions of Section 19 of the 1992 Cable
Act, your letter states your belief that price differentials are~ ~

discriminatory unless they come within the allowances SPeCified in section
628 (c) (2) (B). The COrrmission concludes in the First Report and Order that
price discrimination will be deemed. to cx;:cur if the difference in the prices
charged. to cOllpeting distributors is not explained by the factors set 'forth
in the' statute, which generally i.r)volve (i) c6st differences at the wholesale
level in providing a program service to different distributors; (2) volurre'
differences; (3) differences in creditworthiness, financial stability and
character; and (4) differences in the way the programming service is offered..
The Commission concluded. that these factors will permit sufficient latitude
for legitimate and justifiable pricing practices comnon to a dynamic and
corrpetitive marketplace.

You also sul:xnit that no indePendent showing of hann is necessary in
discrimination cases. The Ccmn:ission concludes in the First Report and Quier
that corrplainants alleging violations of SPeCific prohibitions of section 628
regarding discrimination, exclusive contracts or undue influence will not be
required to make a threshold showing of ham. The Coomission states its
belief that COngress bas already determined that such violations result in
hann. The Corrmission also holds, however, that the plain language of the
statute requires cooplaints filed pursuant to the general prohibitions of
Secticm 628 (b) regarding unspecified unfair practices Itn.1St demonstrate that
an alleged violation had. the purpose or effect of hindering significantly or
preventing the complainant from providing prograrcming to subscribers or
consmrers.

You additionally assert that section 628 intends that after establishrrent of
a prima facie case of discrimination by the cooplainant, the integrated
progranmer or cable operator has the burden of proof in defending its
actions. The First Report and Order adopts a streamlined corrplaint process.
The Ccmnission's rules will encourage prograrrmers to provide relevant
infonnation to distributors before a conplaint is filed with the Cornnission.
In the event that a prograrrmer declines to provide such infonnation, it will
be sufficient for a distributor to submit a sworn complaint alleging, based
upon infonnation and belief, that an impermissible price differential exists.
The burden will be placed on the prograrrmer to refute the charge by
presenting evidence of the actual price differential and its justifications
for that differential. The complaining distributor will then have an
opportunity to reply.

With respect to exclusive contracts, you contend that such contracts are not
permitted by the statute except on a case-by-case finding by the Cornnission
that a particular contract is in the public interest, as defined by the
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statute. The First Report and Order detennines that exclusive arrangenents
between vertically integrated prograrnners and cable operators in areas not
served by a cable operator are illegal and may not be justified under any
circumstances. The First RePOrt and Order also holds that exclusive
contracts in areas served by cable (except those entered into prior to
June 1, 1990) may not be enforced unless the Cornnission first detennines that
the contract serves the public interest. These detenninations will be made
on a case-by-case basis, following the five public interest factors set out
in the statute.

The texts of these <:iocurrents will be released shortly. I have enclosed
copies of news releases that include detailed stmnaries of these items.
Thank you for your interest in this matter.

Sincerely,

~lff"d(,·.
(J James H. Quello

Chainnan

,- Enclosures

JHalprin:wph: leg:prd.:Mm
Typed: 04/09/93
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~. Honorabl. J_a auallo
~tin9 Chaiman
Federal CoaIIun1catLon. COJIIIli••ion
1919 H Street, N.W. '
W.ahington, D.C. 20554

Dear Chaixman Que1lo:

w. Are concarned that the Commi••ion's proposals to
implement the Cable Televia10n Conaumer Proteetion and
Competition Act of 1992 (P.L. 102-385) appear 1nconaistent
w~th the statute. We are particularl!' concerned about the
lCC'. ~plemantation of the rate~ etlan aDd acc••• to
.programming provisions. The.e proviaiona are .~.ential to
the Act's qoa1. of cOQaumer protection ~ ancouravement of
competition. The need for th•. prampt adoption of rules
conal.tent with the letter and apir1t of the Act i.
highlighted by recent actions of cable operators, actions .
which are cau.ing further harm to conswaera and .eemed aimed
at circumventing the cable Act.

In considering the 1992 Cable Act, CODCJ're•• determined .
that it was nec••aary ·to re1Japoa. cabl. rate regul!lltion 1:.0
r_acly probl..s caused by the absence of competition. It i.
therefore imperative. that th_ COIBiaaion elevote the resources
nece.sary to carry out the con• ..-r protection. mandated. by
law~ When the 1992 Act ia iltpl~tec:l, the prices that·
consumer. pay for all t.ier. of cable a.nice should be clriven
down to a rea.onable level by full-.c:ale caapetltion or,
until competition develops, thro\l9h retUlat1on. S1IIlilarly,
price. for cable installation and all equi~t that may be
useel to receive ~sic cable service (even if a180 used for
other purpoa.s) ahould be coat-baaed and provided on an
unbundled baai.~

. It is es.ential to ensure that conaumers pay no more fo~

cable proqra1llll1ng .plit into two tiera (o;p., limited basic
and expanded lHla1c) than ~hey would pay for the aame .
proqrUllll1ng offered in a aingle b&81c tiu:. To achieve this
goal, the ·Actauthori...the CClIIIa1••1on to J:'ItCluce rate. when
cab~e operatortl retter their aerYic:_ or when aubac.rlber. are
subjected to unr_aonahle rates. "bus, although cable
operato~s around the country have ~n rai.lng rat.. and
retiering in an aPPArent effort to wade the rate regulation
proviaions of the Ac~, ·th. FCC haa the authority to roll back
~ates and. has the mandate to ensure that rate. are
reasonable.
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w. believe that the rea.onable/not unre.sonable rate te.t
for be.lctier and cable progr.-m1ng service. mak.s clear our
re.olve to eli~nate all the monopoli.tic exce.se. from cable
operator.' charge•. This' regulatory standard muat be applied
carefully to emulate competitive market pricing.

\ ~he Act,'s t.pl..entation schedule pre.ent. the Commission
with a for.midable task. However, the cable indu8try'.
par.istence in raising rates to exce.aive levels during
conaideration and after enactment of the 1992 Act makes it
imp.rative

 1 282731 555.84 Tm9j
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E.5508 
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dexceopfter
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of the four .pacific exemptions set out in the atatute
it.elf. Under the Act, after a complainant make. its prima
_facie ca.e, the burden of proof l1e. with the vertically
integrated cable programmer or cable operator that i8 alleged
to be in violation. The statute does not grant the
Commia.lon the discretion to choose any other method of
analyeia of price discrimination or the ability to shift the
burden of proof to cable's potential competitors. -

Another example ot the Notice'. failure to recognize the
atatutory mandate i. the FCC's proposal to create a safe
harbor for exclusive contracts for new-programming. Under
the Act, the only instance in which an exclusive contract i8
permitted is upon a Commiasion finding that such an
arranqement in an area served by cable is in the public
interest, as determined- by factors specified in the statute.
There is no language to SU9ge.t that this very limited
~xception per.mitB a blanket waiver of the statute's
requirement of A cAse-by-ca.. determination of the public
interest. In fact, .uch a blanket waiver would under.mine the
Act'. fundamental goal of promoti~i greater availability of
programming to mult~pl. video distributor. and are
incon8i8~ent with the intent of the Act.

The above examples are illustrative, not exhaustive.
The program access provisions were among the most intensely
examined and vigorously debated Aspects of the Cable Act.
The resulting directives in the Act are clear.

Recent actions by some cable operators seem to
demonstrate an intent to thwart the- provisions of the Act.
Therefore, your leadership at the Commission is needed now to
en8ure that the letter and spirit of the law are followed_ and
the goals of the Act to protect consumers and-encourage

_competition are fulfilled. We appreciate your attention to
our concerns.

~~:J-~JO C. DANFORTH
Ranking Republican


